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STATEMENT OF THE CASE 

This suit was filed in the Municipal Court for the District 
of Columbia, Civil Division, for unpaid rent by seven indi¬ 
viduals, Appellees herein, in their own right, against Wil¬ 
liam J. Nolan, individually, for the sum of $712.50 and in¬ 
terest from May 14, 1940. The Complaint alleged that on 
May 5,1937, plaintiffs (these Appellees) entered into a lease 
in writing with Claude B. Cooksey and Bessie L. Cooksey, 
as owners, for the entire firsf floor of 1520 K Street, North¬ 
west, for the term of three years commencing May 15,1937. 


Rent for the term was to be $6,300.00, payable $150.00 per 
month for the first year; $175.00 per month for the second 
year, and $200.00 per month for the third year. 

The Complaint also averred that “in February, 1939, the 
defendant, AY i Hi am .T. Xolan, took possession of said leased 
premises as assignee of the plaintiffs, and the plaintiffs as¬ 
signed, transferred and set over in writing to the said de¬ 
fendant the said lease, the premises thereby demised, and 
all right, title and interest in and under the same, and the 
defendant agreed to pay the rent which would thereafter 
become due according to the terms of said lease.” There 
is no dispute about the defendant and some firms with whom 
he was associated occupying the premises from February 
15, 1939 to May 14, 1940. Total rents due to the owners 
during the time defendant occupied the premises amounted 
to $2,925.00. Of this sum Appellees credited the defendant 
with $150.00 in accordance with defendant’s letter dated 
February 6,1939. John M. Conroy, a sub-tenant of defend¬ 
ant, paid $237.50; AY. Ernest Offutt, a sub-tenant of plain¬ 
tiffs who continued on under defendant, paid $750.00; the 
corporate checks of M. S. Nolan, Inc. paid $1,075.00, totaling 
$2,212.50. All of these credits went through a special rent 
account in Home Loan and Savings Association. Total 
rents, including the deficit of $712.50 sued for, were paid 
through the Association to the owners of the premises from 
said funds and funds furnished by the plaintiffs. (Italics 
supplied.) 

Judge Robert E. Mattingly presided at the trial, and 
ruled: 

1. That Home Loan and Savings Association should have 
brought suit. 

2. That suit should have been brought against M. S. 
Nolan, Inc. 

* 

Exceptions were taken to both rulings, and judgment for 
defendant was entered July 10, 1942. 
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The Statement oi“ Proceedings and Evidence sets forth 
the agreed testimony of Robert W. Werth, George H. Zeut- 
zius and William E. Bolls for plaintiffs, and William J. 
Nolan for defendant. 

Robert W. Werth testified that plaintiffs had leased the 
premises. The lease was introduced in evidence, dated 
May 5, 1930, between Claude B. Cooksey and Bessie L. 
Cooksey, his wife, owners, and the seven plaintiffs. De¬ 
fendant Nolan had contacted Werth by phone concerning 
taking over the said premises (first floor, 1520 K Street, 
N. W.); that terms were explained to Nolan, and Werth 
referred defendant to the attorney of the Association, Plain¬ 
tiff George H. Zeutzius, who was a director of the Associa¬ 
tion and one of the individual lessees from the Cookseys, 
to arrange the details of the transaction for the plaintiffs. 
At that time a back office was being rented to a Mr. Offutt. 
Werth was president of the Association; the Association 
had occupied the premises and had paid the rent to Dr. and 
Mrs. Cooksey from a fund supplied by the plaintiffs, who at 
the time of making the lease were its directors. 

Werth identified the first written communication received 
from defendant, which was after Nolan had contacted him 
by telephone. It was received in evidence, and reads: 

February 6,1939. 


To: 

Robert W. Werth, Harrison Somerville and others, 
Lessees of First Floor of 1520 Tv St., N. W., 
Washington, D. C. 


Gentlemen: 

I hereby agree to take over your leasehold covering 
the entire first floor of premises known as 1520 K Street, 
N. W., which I understand is subject only to a monthly 
sub-lease of part of the premises to W. Ernest Offutt. 
I will accept a written assignment or transfer of your 
lease dated May 5, 1937 and am to have possession im- 
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mediately. You are to pay $30.00 toward the rental for 
each of the three months ending March 15, April 15, 
and May 15,1939 hut commencing May 15, 1939,1 will 
pay the full amount of rental called for by the existing 
lease agreement and will accept a new lease from the 
owners, if you can so arrange. 

(Signed) M. S. Nolan, Inc. 

W. Nolan, Treas. 

This communication had been prepared by Zcutzius after 
or at the time Nolan talked to Zeutzius at Zeutzius’ office 
in the Department of Justice; that the change in ink on this 
communication was in Zeutzius’ handwriting. Nolan wanted 
to go into possession at once. 

Worth identified a letter from the defendant on a Uni¬ 
versal Finance Company of Washington letterhead, dated 
May 0, 1939, addressed to the Association. Introduced in 
evidence, in pertinent part, on the question of privity as 
well as on the question of the weight of the evidence, it 
reads: 


May 6, 1939. 


Gentlemen: 

As there seems to be a misunderstanding relative to 
the part of the first floor which I occupy, with reference 
to subletting and partitioning of certain areas, it does 
not seem practicable for me to sign a lease which ivas 
discussed a feiv months ago. (Italics supplied.) 

The area which is occupied by us, as you know, is 
more space than we need, and, in view of Dr. Cooksey’s 
attitude with reference to office space, and the pending 
legislation which will affect this business in a material 
way, I think it is necessary for us to reach some agree¬ 
ment at your convenience. 

Very truly yours, 


wn jh 


Universal Finance Company 
(Signed) W.J. Nolan. 
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The defendant and Zeutzius discussed the terms of the 
lease; Nolan was unable to sublet a part of the office as 
he originally contemplated; Nolan stated that Universal Fi¬ 
nance Company ivas a trade name for M. Edmonson. All 
exhibits admitted in evidence received by plaintiffs or the 
Association from defendant, except the agreement dated 
February 6,1939, above set out, were on Universal Finance 
Company of 'Washington letterheads. Defendant’s letter 
of July 22, 1939 to Home Loan and Savings Association re¬ 
fers to our letter of May 6. In his November 25,1939, letter 
addressed to Home Loan and Savings Association, signed 
Universal Finance Company. By W. J. Nolan (which under 
oath he said was a trade name for M. Edmonson), defend¬ 
ant says: 

“However, I would like to call your attention to the 
following: 

“1. Our letter of May G, which is self-explanatory. 

* » * * * # * 

“3. When the occupancy of 1520 K Street was dis¬ 
cussed between us in February, no mention was made 
that 1 would have to pay for all electricity, janitor serv¬ 
ices and toilet supplies, which aggregate approximately 
$25.00, per month. 

“7 am only too willing to cooperate with your Associ¬ 
ation toward an adjustment as requested in our letter 
of May 6, * * * 

“Assuring you of my intention to cooperate to the 
fullest extent without working a hardship on myself , 
which 7 know is not your intention, 7 am, 

“Yours verv trulv, 

“Universal Finance Company, 
by W. J. Nolan.” 


Not only do the exhibits introduced in evidence bear upon 
the matter of privity between Nolan and plaintiffs they 
bear upon the weight of the evidence and the justification 
for the Municipal Court of Appeals for the District of Co- 


Note : All italics on this page supplied. 
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lumbia reversing the Honorable Judge Mattingly, then 
temporarily recalled to the bench from retirement, after 
his many long and previously efficient years on the bench. 

The Petition for Allowance of an Appeal was based upon 
charges that the Municipal Court of Appeals departed 
“from the accepted and usual course of judicial proceed¬ 
ings in this jurisdiction when it substituted its own findings 
of the evidence with respect to whether M. S. Nolan, Inc. or 
William J. Nolan was the lessee; raised the question of the 
alleged failure of the lower appellate tribunal to rule on 
aii alleged estoppel; and also stated “a serious question” 
involving the right of individuals in the District of Colum¬ 
bia to conduct a hush)fits in the corporate style arises under 
the facts of this case. 

Zeutzius testified he had refused Nolan’s request to sub¬ 
lease to one of Nolan’s corporations. He prepared the orig¬ 
inal offer (dated February 6, 1939) in the individual form. 
Nolan signed it in corporate form, out of Zeutzius* presence , 
and mailed it to the Association. There is no evidence that 
Nolan and Zeutzius ever discussed the renting of these 
premises after Nolan left Zeutzius in his office in the De¬ 
partment of Justice. Zeutzius prepared the assignments— 
running from plaintiffs as individuals to Nolan individu¬ 
ally—as the result of Nolan’s talk with him once; Werth 
mailed them to Nolan (letter of May 10, 1939); and Nolan 
testified lie received a so-called assignment; that he had 
never executed the said assignment; that he (Nolan, on the 
stand) had sent the assignment back. ( His counsel had these 
assignments in his possession at the trial table.) 

Nolan also had rented an office to John M. Conrov with- 
out consulting plaintiffs or the Association in accordance 
with his letter of July 22, 1939 (Plaintiffs’ Exhibit No. 8): 
Werth testified that Conroy’s rent payments were credited 
to the Nolan rent account from August 1, 1939, to May 14, 
1940. (All italics supplied.) 

The rents received by the Association from those occupy- 
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ing the first floor of 1520 K Street, X. W., from the time 
Nolan took possession (February 6, 1939) to the time the 
lease expired and Nolan, Conroy and Offutt vacated (May 
14, 1940) were Conroy's individual remittances, totalling 
$237.50; Offutt ’s individual remittances totalling $750.00, 
and checks of M. S. Nolan, Inc., a corporation, some signed 
by M. S. Nolan and some by defendant, as vice president, 
totalling $1,075.00. 

STATUTE INVOLVED 

Section 7 (c) of the Act establishing and creating the 
Municipal Court of Appeals for the District of Columbia in 
pertinent part reads: 

“Said court shall review the record on appeal and 
shall affirm, reverse, or modify the order or judgment 
in accordance with law. * * * If the case shall have been 
tried without a jury, The Municipal Court of Appeals 
for the District of Columbia shall have the power to 
review both as to the facts and the law, but in such 
case the judgment of the trial Court shall not be set 
aside except for errors of law or unless it appears that 
the judgment is plainly wrong or without evidence to 
support it.” (Public Law 512—77th Congress; Public 
Laws, Ch. 207—April 1, 1942; 56 Stats, at Large, Part 
I, page 196.) 

QUESTIONS PRESENTED 


1. Whether the trial judge committed an error of law 
in ruling: 


(a) That Home Loan and Savings Association 
should have sued. 

(b) That suit should have been brought against M. 
S. Nolan, Inc. 
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2. 'Whether the trial judge was “plainly wrong” in enter¬ 
ing judgment for defendant, based upon the record before 
The Municipal Court of Appeals: 

(a) That Home Loan and Savings Association 
should have sued. 

(b) That suit should have been brought against M. 
S. Xolan, Inc. 

3. Whether The Municipal Court of Appeals abused its 
discretion when it reversed this case. 

SUMMARY OF ARGUMENT 

The Municipal Court of Appeals for the District of Co¬ 
lumbia is an appellate court of record, set up for the pur¬ 
pose of reviewing the actions of trial courts, and clearly 
has the power under the Statute cited, to review all actions 
of the Municipal Court for the District of Columbia and 
the Juvenile Court. The dutv is mandatorv. 

* i 

The discretion of an appellate court in reviewing the ac¬ 
tion of the trial court, sitting without a jury, is unlimited. 
The appellate court may fully consider under the statute 
cited: 

(1) Errors of law. 

(2) Errors of fact: 

(a) When it appears that the judgment is plainly 
wrong; 

(b) When the judgment is without evidence to sup¬ 
port it. 

Acceptance of corporate checks for rent did not create 
an estoppel. 


ARGUMENT 

The Municipal Court of Appeals for the District of Co¬ 
lumbia had just two questions before it, namely: 
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(1) That the plaintiffs had no right to maintain the suit 
and 

(2) That the defendant was not personally liable but 
that liability rested upon M. S. Nolan, Inc., a corporation. 

Both rulings were assigned as error. The Municipal 
Court of Appeals reversed. 

The Appellant herein chooses to disregard the first ruling 
of the trial court. The evidence before the trial court and 
The Municipal Court of Appeals (Statement of Proceedings 
and Evidence) clearly shows that the plaintiffs (Appellees 
herein) were the true owners of the claim, which is the test 
as to who should sue. 

Landrum vs. Jordan, 25 App. D. C. 291. 

Wyant vs. Crittenden, 72 App. D. C. 163. 

Even as agent for the plaintiffs, the Home Loan and 
Savings Association could not have maintained a cause of 
action against the defendant or any other alleged or actual 
tenant in this case. 

Heiskell vs. Mozie, 65 App. D. C. 255; 82 P. (2d) 861; 

64 Wash. Law Rep. 251. 

The trial court was therefore in error as a matter of law 
on the first ruling and upon which the judgment was based. 

THE TRIAL COURT WAS “PLAINLY WRONG” 

Appellant’s Statement of Points charges The Municipal 
Court of Appeals with substituting its own findings for 
those of the trial court. The Municipal Court of Appeals 
only reversed the ease, it did not reverse and give instruc¬ 
tions to enter judgment for Appellees. It seems clear that 
The Municipal Court of Appeals could have “ reversed” 
on the first ground of the trial court’s ruling alone. 

Appellees herein respectfully submit the judgment of the 
trial court was “plainly wrong.” The testimony of Zeut- 
zius was logically supported by the language of Plain¬ 
tiffs’ Exhibit No. 2 Nolan sent to the Association, and Nolan 
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repeatedly confirmed in liis personal, not corporate, letters 
to Home Loan and Savings Association his individual posi¬ 
tion. At least two of the letters confirm the testimony of 
Zeutzius that Nolan was to rent. Zeutzius drew the assign¬ 
ments and they were received and retained by Nolan. 

Appellees submit the evidence and the weight of the evi¬ 
dence clearly indicates that the offer to take an assignment 
(Plaintiffs Exhibit No. 2) was drawn for the purpose and 
with the intention bv both Nolan and Zeutzius that Nolan 
would make the offer as an individual. This intention is 
further shown by the assignments being drawn running to 
Nolan individually. It does not seem logical to believe 
that an attorney capable and respected enough to be counsel 
for the Association, and associated with the Department of 
Justice (Statement of Proceedings and Evidence, Zeutzius, 
]). 4; Nolan, p. 4) would have drawn an offer to take an 
assignment and two assignments (Plaintiffs’ Exhibits Nos. 
2, 5 and 6) reading in the individual form if Zeutzius 
and Nolan had agreed to accepting one of Nolan’s corpora¬ 
tions as assignee. There is not a word of testimonv that 
Nolan objected to the wording of the offer or the terms of 
the assignments. Nolan did not return the assignments, 
his counsel had them at the trial table. The defendant’s ob¬ 
jections were directed to the owners obstructing his rights 
in the premises. He came to the conclusion after occupying 
from in February, 1939, to May 6, 1939, that “it does not 
seem practicable for me to sign a lease”, and gave three 
reasons for his position. (Plaintiffs’ Exhibit No. 3). 

Nolan was assignee of the whole estate of plaintiffs. The 
assignee of a lease, who covenants to perform all the cov¬ 
enants in the original lease, is bound to the assignor in the 
same manner as the assignor was liable to the lessor under 
and by virtue of the lease. 


Rawlings’ Admr. vs. Duvall, 4 liar. & McH. 1. 
Moale vs. Tyson, 2 Har. & McH. 387. 
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The defendant took possession under an offer which did 
not give M. S. Nolan, Ine., a right to an assignment until 
accepted by the plaintiffs. The plaintiffs furnished the as¬ 
signment, under the evidence and clear weight of the evi¬ 
dence which they had agreed to furnish defendant. 

Even assuming that M. S. Nolan, Inc., had an agreement 
to take an assignment, verbal as far as plaintiffs, acting 
through Zeutzius, were concerned, the offer of February 6, 
1939 (Plaintiffs’ Exhibit No. 2) would not operate as an 
assignment. 

Assignments, 6 C.J.S., sec. 43, p. 1092: 

“A mere agreement to assign a debt or choose in 
action at some future time will not operate as an as¬ 
signment thereof so as to vest any present interest in 
the assignee. An agreement to make an assignment 
is governed by the same rules in regard to its validity, 
operation and effect as contracts generally.” 

It was not until defendant received the written assign¬ 
ments that a valid assignment came into being. 

“To constitute an assignment there must ordinarily 
be a valid and perfected transaction between the parties 
wherein the intent to vest the assignee with a present 
right in the thing assigned is manifest, and there must 
be a present transfer of the assignor’s right, which is 
so far complete as to deprive the assignor of his con¬ 
trol over the subject of the assignment.”—6 C.J.S., 
Assignments, sec. 41, p. 1089. 

Dieter vs. Scott, (Sup. Ct., Vermont, 1939), 9 Atl. 
(2d) 95. 

Fidelity & Deposit Co. of Maryland vs. Moore, (Sup. 
Ct. of Appeals of Virginia, 1941), 14 S. E. (2d) 307. 

Farmers’ Bank vs. Blount (C.C.A. 4), 8 Fed. (2d) 
443, 446. 

Farmers’ Bank vs. Hayes (C.C.A., Tenn.), 58 Fed. 
(2d) 34, 36, certiorari denied 53 Sup. Ct. 8, 287 
IT. S. 602, 77 L. Ed. 524. 
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Christmas vs. Russell, 14 Wall. 60, 20 L. Ed. 762 at 
764. 

Defendant retained the assignments, as they were never 
returned. His counsel had them at the trial. Nolan had 
full right under the assignments and lease to enjoy the 
fruits of his assignments, against either plaintiffs or the 
owners (lessors). 

Lust vs. Miller, 55 App. 1). C. 217, 4 Fed. (2d) 293. 

THERE IS NO ESTOPPEL 

Payment by checks of strangers to the transaction, or by 

those occupying the premises will not relieve defendant of 

liabilitv for the rent. 

* 

Voelz vs. Spengler, (Sup. Ct., Wisconsin, 1941), 296 
N. W. 593. 


CONCLUSION 

It is respectfully submitted that the judgment of The 
Municipal Court of Appeals should be affirmed, and the 
cause remanded to the trial court with instructions. 

John L. Fowled, 

2035 Rhode Island Ave., X. E., 
DUpont 3611, 

Attorney for Appellees. 




